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FELDVAN, Justice

M1 We t ook revi ewof this case to determ ne whet her the parol e
eligibilityrestrictions of A RS. 88 13-604 and 13-604. 02, as anended
in 1997, could beretroactively appliedto aprisoner sentenced before
t he anmendnent s were adopted. W have jurisdiction pursuant to Ari z.

Const. art. VI, 8§ 5(3).

FACTS AND PROCEDURAL HI STORY
12 Ronal d Leslie Murray (Defendant) was convi cted of sexual
assaul t, ki dnapping, and several other crines and sentenced i n 1989
to aggravated terns of twenty-one years for sexual assaul t, concurrent
terms for robbery and theft, and a consecutive twenty-one-year term
for ki dnappi ng. H s convictions and sentences were af firmed on appeal .

State v. Murray, No. 2 CA-CR-89-0564 (nenorandum decision, Aug. 2,

1990). Defendant is not eligible for parole because a flat-tine
sentence was i nposed for the sexual assault conviction.

13 In inposing and affirm ng that sentence, the trial judge
and court of appeals followed 8§ 13-604, as interpreted by State v.
Behl, 160 Ariz. 527, 774 P.2d 831 (App. 1989). Five years after Behl

was deci ded, however, State v. Tarango reached t he opposite interpreta-

tion, holding that prisoners such as Defendant coul d not be given
flat-time sentences and are thus parole eligible. 182 Ariz. 246,
250-51, 895 P.2d 1009, 1013-14 (App. 1994). W granted review of
Tarango to settle the conflict between these two deci sions. |n doing
so, we di sapproved Behl and approved Tarango, hol ding that Tarango
woul d

be parole eligible after serving two-thirds of

her sentence, and the trial court's sentencing

order i s suppl enmented accordingly. The Depart -

ment of Corrections shoul d henceforth cal cul ate
paroleeligibility dates in accordancewiththis
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opi nion. Post-conviction relief is available
to correct any deni al of paroleeligibility which
is at variance wth this opinion.

State v. Tarango, 185 Ariz. 208, 212, 914 P.2d 1300, 1304 (1996)

(enphasi s added).

14 I n August 1996, four nont hs after Tarango was fil ed, Defen-
dant filed the petition for post-conviction relief at issue here,
cont endi ng hi s sentence shoul d be vacat ed because his flat-tinme sen-
tence was illegal under Tarango's interpretation of the statute.
The trial judge grantedrelief onhis paroleeligibility claim finding
t hat the Departnent of Corrections coul drecal cul at e Def endant’ s parol e
eligibility pursuant to Tarango, but denied relief on the illegal
sentence claim Defendant sought review in the court of appeals.
The court of appeal s acknow edged t hat Tarango appli ed t o Def endant,
and under that rule,

if the Departnment of Corrections failed to re-
classify | Defendant's] paroleeligibility, [De-
fendant| woul d have a cl ai mfor post-conviction
relief. OnApril 4, 1997, however, the |l egi sl a-
ture enact ed an ener gency neasur e anendi ng bot h
§ 13-604 and § 13-604.02, overruling Tarango,
and affirmngits original intent as enunci ated
in State v. Behl . . . (statute requiring flat-
ti me sentence for sexual assault control s parole
eligibility[,] rather than 8§ 13-604, which re-
qui res that a def endant serve at | east two-thirds
of sentence before being eligible for parole).
1997 Ariz. Sess. Laws, ch. 34, 88 1-3. [Defen-
dant]'s argunent is, therefore, without nerit.

State v. Murray, Nos. 2 CA-CR-96-0459 and 2 CA-CR 97-0205-PR, at 4

(consol i dat ed) (nmenorandum deci sion, Nov. 4, 1997).

DI SCUSSI ON
15 We do not agree that the |egislature may retrospectively
overrul e court decisions. The |l egislature, of course, has the power

to enact and change sentencing provisions on a prospective basis.



San Carlos Apache Tribe v. Superior Court, 193 Ariz. 195, 204-05,
972 P. 2d 179, 188-89 (1999) (substantive | egi sl ati on may not retroac-

tively alter vestedrights). Thus, the |l egislature may concl ude t hat
Behl is the better rule and reinstate that rul e prospectively. But
the application made in the present case is retroactive rather than
prospective because it would change the neaning of the statute as
appl i ed t o soneone | i ke Def endant, who was sent enced bef ore t he st at u-
tory changes were enacted.

16 There i s no doubt the | egi slature i ntended t he 1997 anend-
nents to apply retroactively. That intent is expressedquiteclearly.!?
But the l egislature' s intent about retroactive application “does not
end our analysis.” |d. at 205, 972 P.2d at 189; see also Hall v.
A NR Freight Sys., 149 Ariz. 130, 139, 717 P.2d 434, 443 (1986).

Parole eligibility on sentencing i s, of course, a substantive right
rather than a procedural matter. Wthin constitutional limts, the
| egislature is vested with plenary power to change the substantive
| aw prospectively, but it “may not di sturb vested substantive rights
by retroactively changing the | awthat applies to conpl eted events.”
San Carlos, 193 Ariz. at 205, 972 P. 2d at 189. Nor may t he | egi sl ature
“change t he | egal consequence of events conpl eted before[a] statute's
enactnent.” 1d. The substantive | egal consequence of past events
is determned by the lawin effect at the tine of the event, and the

determnation of that lawis for the courts to deci de.

'The l egi sl ature specifically statedits intent in adoptingthe
1997 amendnents was “to overrule State v. Tarango. . . andto affirm
the original intent of thelegislature as enunciatedin State v. Behl
.7 1997 Ariz. Sess. Laws, ch. 34, § 3.
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17 Thus, as we held in San Carl os, the separation of powers

doctrine prohibits thelegislature “fromprescribing rul es of decision

in pending cases.” 1d. (citing United States v. Klein, 80 U S. (13
Vall.) 128, 146 (1871)). Afortiori, the separation of powers doctrine
prevents the |l egislature fromchangi ng the rule of decisionincom
pl et ed cases.

18 In San Carl os, we quoted with approval a passage fromthe
United States Suprenme Court's decisioninKlein. Comrenting on Con-
gress' attenpt tooverturntheruleit articulatedin a previous case,
the Suprenme Court nmade the follow ng coment:

It seenms to us that this is not an exercise of

t he acknow edged power of Congress to nake excep-
tions and prescri beregulations tothe appell ate

power . . . . VWhat is this but to prescribe a
rule for the decision of acauseina particular
way? . . . Can we do so without allow ng one

party tothe controversy todecideit inits own

favor? Can we do so without allow ng that the

| egi slature may prescribe rules of decisionto

the Judicial Departnment of the government in

cases pending before it? W think not. . .

We nust think that Congress had |nadvertently

passed the limt which separates the |l egi sl ative

fromthe judicial power.
San Carlos, 193 Ariz. at 210, 972 P.2d at 194 (quoting fromKlein,
80 U.S. at 146-47). We went onin San Carlos to state that “we believe
any attenpt by the Arizona Legislature to adjudicate pendi ng cases
by defining existing |law and applying it to fact is prohibited by
articlelll of the Arizona Constitution, which describes the distribu-
tion of powers of our governnent . . . .” 1d.; see also Martin v.
Moore, 61 Ariz. 92, 95, 143 P.2d 334, 335 (1943) (“By declaring the
meani ng of an existing law,” the | egislature viol ates separation of
powers) .
19 These principles, sorecently restatedin San Carl os, | ead

to only one conclusion: the |egislature cannot overrul e and change



Tarango' s interpretationof the statute and apply it onaretroactive
basis. It may change the statute for prospective application, but
cases, including the present one, nust be decided on the basis of
the court's interpretation of the substantive | aw that existed at
the time the events inquestionoccurred. That interpretation, binding
under t he separation of powers enbodiedinarticlelll of our constitu-
tion, cannot be overruled. As a general matter, the separation of
powers doctrine | eaves creation of future statutory lawto the |l egi sl a-
tive branch and determ nation of existing law and its application

to past events to the judicial branch.

CONCLUSI ON
110 We concl ude that the trial judge correctly granted reli ef
on the portion of Defendant’s post-conviction petition allegingthat
his parole eligibility should be recal cul ated pursuant to Tarango,
and thus the court of appeals erred in reversing the judge's ruling
on this issue. Accordingly, we vacate the portion of the court of
appeal s' decision that conflicts with this opinion. W thus affirm
thetrial judge's sentencing order that the Departnent of Corrections
shal | cal cul ate Defendant's parole eligibility dates in accordance
wi th Tarango . Here, as in Tarango, post-conviction“relief is avail -
abl e to correct any denial of paroleeligibility whichis at variance

with this opinion.” 185 Ariz. at 212, 914 P.2d at 1304.

STANLEY G FELDMVAN, Justice



CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

RUTH V. McGEREGCOR, Justice

MART ONE, Justice, concurring.

11 | continue to adhere to the view that State v. Tarango,

185 Ariz. 208, 914 P. 2d 1300 (1996) i s wongly deci ded. See Tar ango,
185 Ariz. at 213, 914 P.2d at 1305 (Martone, J., dissenting). | do
not repeat that dissent here but sinply note that the |egislature
woul d never have required flat tinme for a first-tinme drug or sex
of fender but have allowed for less than flat time for a second or
third-tinme drug or sex of fender. Neverthel ess, assum ng, as we nust,
the validity of Tarango, the legislature’ s rejection of it can be
applied only prospectively, and not retroactively. In short, the
| egi sl ature can correct for the future, but not for the past.

112 | therefore concur inthe opinionandjudgnent of the court.

Frederick J. Martone, Justice
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